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5 October 2007 
 
 
Dear Matthew 
 
Quarterly Consultation Paper 07/13 
 
The IMA welcome the proposals to introduce Special Purpose Vehicles into the COLL rules 
however we do believe changes will need to be made to the draft rules in order for SPVs to 
operate successfully. These have been attached. 

With regards to payments to third parties out of scheme property, there is a divergence of 
opinion among our members on this question. We therefore set out in the attached response 
the various arguments that the FSA will wish to take into account when considering the way 
forward.  

We look forward to discussing these with you in due course. 

Yours sincerely  
 
 
 
Juliette Home 
Senior Adviser – Product Regulation  
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SPVs have been used for sometime in Europe in order to hold overseas property in a tax 
efficient manner. We are aware that one IMA member has agreed a waiver in order to utilise 
SPVs for such purposes. 
 
We therefore agree with and welcome the FSA’s proposals to allow special purpose vehicles 
to hold overseas immovables. Introducing this rule will allow increased investment in 
overseas properties in a more efficient manner and also allow for diversification for investors 
away from the UK Property market. 
 
HMT have also recently issued a discussion paper on property alternative investments funds 
(PAIFs). The aim of this paper is to introduce an equivalent tax regime to that of REITS. 
However, in order to qualify, the minimum holding in ‘good investments’ (i.e. real estate and 
UK-REITS) is 60%. SPVs are currently excluded from this list. Although this would not be an 
issue at present, and HMT are considering including SPVs at some point, we believe their first 
set of draft rules should include this type of vehicle and we ask the FSA to reiterate the 
importance of this to HMT. 
 
We do, however, recommend some amendments to the draft ruling to ensure that the rules 
do not present operational difficulties that might otherwise prevent the efficient use of SPVs: 
 

• 3.2.6R: We believe the rules should be written as follows: ‘If investment in an 
immovable is to be made through an intermediate holding company, or a series of 
intermediate holding companies, a statement that any such intermediate holding 
companies will be created ultimately to enable the holding of immovables’. This is 
because in some jurisdictions such as Japan, there are different levels of SPVs 
holding other SPVs. This is required to ensure the desired tax result and to retain risk 
protection, with the bottom level SPV holding the property. 

 
• 5.6.18 A R: We believe this should read ‘purposes of this chapter’ as opposed to 

‘sourcebook’ so the application is restricted to the investment and borrowing rules. 
This will now also coincide with the QIS rules. 

 
Under (b) we would like clarification of what is meant by registered form. Is it the 
intention that these instruments should not be transferable?  
 
Under (c) we suggest the following: ‘interest paid out on the debt instruments should 
be approximately equivalent to the rental income earned from the immovables to 
ensure that the intermediate holding company only retains enough cash as working 
capital to meet its obligations.’ 

 
• 5.6.18B G (2): We believe this rule could be restrictive as the requirement here for 

the ICVC or AUT to retain a controlling interest may have implications in relation to 
the autonomy required within the SPVs in order to maintain a favourable tax status. 
For this to be achieved, the SPV directors have to be seen to be making substantive 
decisions and exercising central management and control. We would like the FSA to 
clarify ‘controlling interest’ i.e. does it just mean that the fund needs to have 
influence in that it is the ultimate shareholder and passes funds down the structure? 

 
• 5.6.18B G (4): We suggest the addition of ‘wherever reasonably practical’ after the 

word ‘auditor’. This is to take account of any potential jurisdiction where the fund’s 
auditor does not have a presence. 

 
We also recommend that these rules are amended under the QIS section of the rule book. 

Question 5: Do you agree that a non-UCITS retail scheme (NURS) should be 
able to hold overseas immovables via an SPV? 
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One of our members has also highlighted that rules on the mortgaging of assets should be 
addressed. In a number of jurisdictions, the mortgaging of individual assets is required in 
order to benefit from the relevant tax benefits. This is particularly true in Japan, Germany and 
France. Offsetting the debt within the SPV with cash would enable unlimited debt within the 
SPV (to comply with local regulations and achieve maximum tax efficiency) whilst not 
compromising the NURS rules on borrowing limits. This would require the Depositary to 
monitor the position to ensure that the cash is not used for any other purpose. 
 
 
 
 
 
 
One of our members believes that the use of SPVs should be extended to UK commercial 
property as around 20% of the UK market currently uses some form of SPV. This would be a 
logical extension of the rules.  
 
We also believe that the following guidance should be reclassified as rules: 5.6.18B G (1), 
5.6.18B G (3), 5.6.18B G (5) and 5.6.18B G (6). On the assumption that our other proposed 
amendments are accepted, then we believe that this guidance should be given the status of a 
rule. If the guidance is not followed, then the control and ownership of individual properties 
could be substantially weakened. If, however, the FSA intend to keep this as guidance, then 
the phrase ‘In using inter-company debt, consideration should be given to the following’ 
should be changed to ‘In using inter-company debt, the following should apply’.  
 
We would like the FSA to make sure that the rules are robust enough to stop potential 
fraudulent operations within the fund. We are aware that IOSCO have issued a report on 
Special Purpose Entities which deals with fraud and accounting issues which the FSA should 
take into consideration. 
 
 
 
 
 
 
We agree with the proposals to bring the QIS rules into line with the NURS rules, bearing in 
mind the above points to alter the draft rules. 
 
  
 
 
 
There is a divergence of opinion among our members on this question. We therefore set out 
below the various arguments that the FSA will wish to take into account when considering the 
way forward.  
 
The financial landscape in the UK continues to evolve. One significant development has been 
the increased role of platforms, such as fund supermarkets, which are now an integral part of 
how business is transacted for both the distribution and administration of collective 
investment schemes (CIS). 
 
Fundamentally, a platform is a service used by intermediaries (and sometimes consumers 
directly) to view and administer investment portfolios. Though the activities may differ 
between platforms, the most common activities provided by a supermarket, as referred to in 
FSA’s DP07/2, are:  
 

Question 6: Are there any other requirements that the AFM should take into 
consideration when making the decision to set up such a structure which we 
should include as either rules or guidance? 

Question 7: Do you agree that we should amend the qualified investor scheme 
(QIS) rules to bring them in line with the newly proposed NURS rules? 

Question 8: Do you agree with our proposals to clarify the restrictions on 
payments to third parties? 
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• Dealing in investments as agent 
• Arranging deals in investment  
• Safeguarding and administering assets 
• Sending dematerialised instructions  

 
The argument in favour of charging such third party costs to the CIS is that they are 
payments falling under COLL 6.7.4 (R) (b) the administration of the authorised fund. The 
fund supermarket is performing a function which historically would have been  performed by 
the CIS Operator and charged to the CIS. Therefore, such payments, as long as they exclude 
any actual promotion costs, can be said to meet the requirement of COLL 6.7.12 R (1):  No 
payment may be made from scheme property to any person, other than a payment to the 
authorised fund manager permitted by the rules in COLL, for the acquisition or promotion of 
the sale of units in an authorised fund. Such payments should, therefore, be chargeable to 
the fund, subject to appropriate disclosure in the prospectus and sign off from the 
Depositary.   
 
A key objective of the platform is the consolidation of administration, a function historically 
performed by the register for the CIS, and the CIS is indifferent to the physical location of the 
administration. This consolidation does, too, result in additional efficiencies and benefits for 
the clients, including easier access to other CIS, but this does not detract from the 
fundamental administration function being provided by the fund supermarket. Clients and 
intermediaries are transferring their existing holdings to platforms because of the benefits of 
centralising administration, with client transactions being undertaken via the platform rather 
than directly with the authorised fund manager (AFM). There is therefore pressure from 
clients for AFMs to include their funds on platforms.   
 
Platforms are generally indifferent to the selection of the funds undertaken by the client – 
their success is about the total amount of administration undertaken, not the promotion of 
individual funds. Therefore, charging the CIS does not contravene rule COLL 6.7.12 R (1) 
since these payments are not for the purpose of acquiring or promoting the sale of units.   
 
In the supermarket model, the fee charged by the supermarket to the AFM can be viewed as 
a substitute for the register that the AFM would normally charge to the property of the fund 
as an expense in maintaining the register. The AFM maintains only one nominee account, 
representing a number of underlying clients, for which the supermarket bears the expense of 
servicing client registration obligations.  
 
If the fee levied by the supermarket relates solely to provision of this sub-register, then 
subject to the agreement of the Depositary and appropriate disclosure in the prospectus, it 
should be reasonable for the supermarket fee to be charged to the property of the fund as an 
expense in maintaining a plan register. This cost would be neutral to the fund provided the 
amount of the fees is not out of line with the normal level of plan register fees generally 
charged by the fund. Any costs associated with distribution or promotion would need to be 
removed from the supermarket fee.   
 
It is also our understanding that the FSA has previously approved a CIS that permitted such 
fees to be charged to the scheme.  
 
Contrary to the above, apprehension has been expressed by some of our members that if 
supermarket fees are chargeable to the CIS, then the same should logically be true for the 
charges of all other nominee service providers, such as banks, stock brokers and IFAs. This 
would result in increased direct costs for CIS and, therefore, increased indirect costs for 
investors.    
 
Another concern is that even though the supermarket may not actively promote a particular 
CIS on its platform, the inclusion of the CIS is still in some sense promoting the scheme.   
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An additional consideration is that unitholders, who ultimately bear the costs/expenses 
charged to a CIS, should be treated fairly. In terms of levying the registrar fees, these are 
charged either on a per capita or an ad valorum basis. Assets under management are 
growing but the number of unitholders are falling as more and more holdings are being 
registered on platforms, resulting in more AFMs moving to an ad valorum basis. Potentially, 
unitholders could be charged twice if the supermarket fee is levied against the CIS and the 
AFM’s registrar is also charging on an ad valorum basis across the CIS.  
 
We suggest that consideration could be given to the following:  
 

1. For an AFM wishing to charge a supermarket fee to the CIS, the AFM should ensure 
that only those fees that comply with COLL 6.7.4 (R) (b) and COLL 6.7.12 R (1), that 
are subject to Depositary sign off and that are clearly disclosed in the prospectus, 
are charged to the CIS.   

 
2. In these circumstances, the AFM should also consider the impact of the fees on the 

CIS to ensure that all unitholders in the scheme are treated fairly.   
 
3. An alternative option might be for AFMs to launch a separate share class for 

supermarkets, thereby keeping the costs separate from the rest of the CIS.  
 

4. The FSA might seek to define criteria for platforms in COLL (as is done for plan 
registers under COLL 6.4.9). 

 
To conclude, we note that in the FSA’s Handbook 69, clause 4.29 confirms that the FSA have 
postponed the implementation of the treatment of stock lending income pending further 
consultation regarding all aspects of payment from scheme property.  In view of this, it may 
be more appropriate to include the clarification of restrictions on payments to third parties as 
part of this review.     
 
 
 
 
 
 


